
25© 15th October 2014

IFN SECTOR
CORRESPONDENTS

IFN COUNTRY
CORRESPONDENTS

UK

By Fara Mohammad

There has been continuous strong 
demand for real estate in the UK. We 
have seen unrelenting interest in areas 
of London and notable escalating 
att ention being given to the regional 
markets outside of London, including 
areas such as Glasgow, Manchester, 
Birmingham and Bristol. The UK real 
estate market has thus far succeeded 
in off ering prospective investment 
opportunities both in commercial 
property, high-end residential property, 
student accommodation and the 
healthcare sector. These ventures have 
att racted substantial inward foreign 
investment from various countries, 
which has led to an increase in the 
take-up of commercial space and rental 
growth in the UK.

The increase in international investment 
into UK real estate by sovereign wealth 

funds, high net worth individuals, 
developers and property companies is 
most clearly seen in the growth. Market 
players are seeing that a signifi cant 
number of these investors tend to be 
long-term holders and this has led to 
the majority of activity around UK real 
estate being centered on residential units 
and land. Among the reasons cited for 
the continuing strong demand for UK 
real estate include the att ractive yield 
that the investors are seeking; and the 
enhancement of investors' wealth in 
markets which are seen as stable and 
secure. The UK real estate market thus 
off ers investors a combination of a 
relatively high, stable income stream 
and the potential for long-term capital 
growth. 

Our real estate practice has seen a clear 
growth in the amount of Islamic debt 
being made available for UK real estate 
transactions in particular, for transactions 
involving residential developments in 

central London. These fi nancing 
transactions have largely been carried 
out utilizing the commodity Murabahah 
structure and there seems to be limited 
eff ort in moving towards instruments 
argued to be closer to the principles of 
Shariah compliant fi nancing, such as 
Ijarah or Musharakah. Such a move will 
require Islamic entities to understand 
and agree to take on a diff erent type of 
risk-profi le in connection with their 
ownership of the underlying asset, 
amongst other things. We are hopeful 
that the fi rst UK Sukuk Ijarah issued in 
June this year, which underpins three UK 
government real estate properties as the 
underlying asset, will as a start 
encourage more Islamic transactions to 
be carried out utilizing the Ijarah 
structure.

Fara Mohammad is the director of Islamic 
fi nance at Foot Anstey. She can be contacted 
at fara.mohammad@footanstey.com.

Continued enthusiasm in UK real estate

MALAYSIA

By Abdullah Abdul Rahman

The Shariah Advisory Council of the 
Central Bank of Malaysia (SAC) made 
two decisions on Hibah at its meetings 
on the 27th May 2014 and the 24th June 
2014.

At the meeting of the 27th May 2014, the 
SAC resolved that the Hibah asset must 
be in existence at the time the Hibah is 
entered into. At the meeting on 24th June 
2014, the SAC resolved that a Hibah with 
a condition limiting it to a specifi ed time 
period does not invalidate the Hibah but 
the condition is void and unenforceable.

The central bank’s Exposure Draft on 
Hibah (Shariah Requirements and 
Optional Practices) issued on the 
6th December 2013 defi nes Hibah as 
referring to a transfer of ownership of an 
asset from the donor to the donee during 
the lifetime of the donor without any 
consideration or reward.

According to the exposure draft, Hibah 
may be arranged with other contracts. 
For example, in a sale contract, the seller 

may give Hibah in the form of a discount 
in the price to the purchaser who pays 
the instalment on schedule or for early 
sett lement. The exposure draft also 
contemplates a Hibah arrangement with 
an Ijarah (leasing) contract where the 
lessor may transfer the ownership of the 
leased asset to the lessee upon sett lement 
of the rental. However, the Hibah 
contract is required to be separate from 
the Ijarah contract. Further, there is a 
suggestion for a Hibah arrangement with 
a Wakalah (agency) contract whereby 
the Hibah is a conditional Hibah as a 
performance incentive fee to the agent for 
exceeding a specifi ed target in addition 
to the agreed agency fee. In an earlier 

resolution of the SAC (BNM/RH/GL/012-
2), it had been observed that the Hibah 
concept was also used in the Takaful 
industry: in Family Takaful products in 
which the Takaful participants may give 
Hibah by assigning the Takaful benefi ts 
to the nominee or Hibah recipient.

The suggestion on the wide ranging 
matt ers that Hibah may be applied to is 
interesting. This is because in Malaysia 
Hibah as a fi nancial instrument, and 
indeed Islamic fi nance as a whole, is 
governed by the civil law rather than the 
Shariah and is enforceable in the civil 
courts rather than the Shariah courts. 
Under the civil law, section 26 of the 
Contracts Act 1950 provides that an 
agreement made without consideration is 
void (except under three limited 
circumstances). Hibah, being a transfer of 
asset without consideration, appears to 
fall squarely within section 26. Thus, the 
extent of the enforceability of Hibah-
based instruments in Malaysia would be 
an exciting issue to follow in the future.

Abdullah Abdul Rahman is a litigation 
partner with law fi rm Cheang & Ariff . He 
can be contacted at abdullah@cheangariff .
com.
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